BEFORE THE

POSTAL REGULATORY COMMISSION

WASHINGTON, DC 20268








:

Periodic Reporting




: 
Docket No. RM2008-2








:

INITIAL COMMENTS OF TIME WARNER INC.

IN RESPONSE TO ORDER NO. 99

 (September 8, 2008)


Time Warner Inc. (Time Warner) respectfully submits these initial comments in response to Order No. 99, Notice of Proposed Rulemaking on Costing Methods Used in Periodic Reporting (issued August 18, 2008). 

Background


On August 11, 2008, the United States Postal Service filed a Request . . . for Commission Order Amending the Established Costing Methodologies for Purposes of Preparing the FY 2008 Annual Compliance Report ("Request"), seeking Commission approval of "eight relatively minor changes in costing methodology that the Postal Service proposes to employ in the preparation of the FY 2008 ACR [Annual Compliance Report]."  Request at 1-2.
  Noting that the Commission, in its Annual Compliance Determination for FY 2007, "indicated its strong preference for an opportunity for interested parties to be able to participate in a process by which nonperfunctory analytic changes are vetted prior to incorporation by the Postal Service into an Annual Compliance Report" (Id. at 1), and expressing the view that its proposed methodological changes were not "of sufficient complexity to hinder relatively straightforward evaluation by both the parties and the Commission" (Id. at 2), the Postal Service proposed that "[p]arties . . . could provide their input into the process in the form of responses to this motion, either in support or in opposition" (Id.).  However, it also remarked:

Alternatively, parties of the view that some additional procedures are warranted in the instance of these particular changes (or some subset thereof) could identify the additional procedures they are contemplating, and file specific requests accordingly.
Id.  To accommodate these alternatives, the Postal Service suggested that "[t]he Commission may wish to consider extending the period for response to this motion beyond the customary 7-day period specified by Rule 21."  Id. at n. 1.


On August 14, Time Warner filed a Motion . . . to Extend the Period for Response to Request of the United States Postal Service for Commission Order Amending the Established Costing Methodologies ("Motion"), asking that the deadline for responses to the Postal Service's Request be extended to September 2, 2008.  Time Warner observed:

The Postal Service indicates that it does not intend to limit use of its proposed "alternative procedure" to the eight methodological changes that are the subject of the instant motion, stating that it "will file comparable motions for any additional proposed changes as soon as sufficient information becomes available to permit meaningful review."

Motion at 3 (quoting Request at 3).  In view of the open-endedness of that statement, Time Warner indicated that it was concerned "about the adequacy of the  'alternative procedure' that the Postal Service proposes to employ."  Motion at 4.


On August 18, 2008, the Commission issued Order No. 99, Notice of Proposed Rulemaking on Costing Methods Used in Periodic Reporting.  Order No. 99 expressed the Commission's agreement with the Postal Service's desire for expedition in vetting the proposed changes but declined to adopt the Postal Service's proposed "alternative procedure," stating (at 3):

The Commission . . .  prefers at least initially to interpret the definition of a “rule” in the Administrative Procedure Act (APA) to include analytical methods that affect the way costs or revenues are accounted for in a rate setting regulatory regime.  The APA requires that notice be given in the Federal Register and an opportunity for public comment be provided before substantive rules take effect.
The Commission therefore decided to treat the Postal Service Request "as a petition to initiate an informal rulemaking consistent with section 553 of the APA" (Id.).  It granted that petition, established Docket No. RM2008-2 for the consideration of the Postal Service's proposed changes, scheduled an informal technical conference "in which Postal Service experts would be available to answer questions related to these proposals," and allowed interested parties until September 8, 2008 to file initial comments.  Id. at 22.  The Commission stated that "[t]he rulemaking procedures and extended deadlines authorized in this Notice should meet Time Warner’s procedural objections."  Id. at 3, n. 1.


Just four days after issuing Order No. 99, on August 22, 2008, the Commission issued Order No. 104, Notice of Proposed Rulemaking Prescribing Form and Content of Periodic Reports, and established Docket No. RM2008-4.  The rules proposed in Order No. 104, which appears to have been in preparation for some considerable time, address comprehensively the same procedural issues that Order No. 99 address solely with respect to the nine proposed changes that were the subject of the Postal Service's Request.  Order No. 104 (which also proposes regulations for other Postal Service periodic reporting requirements) provides a close, sustained analysis of the requirements and constraints the Commission believes should be imposed on the data and analyses used by the Postal Service in preparing its Annual Compliance Report.  Since the same data and analyses will, in turn, furnish the primary basis for the Commission's Annual Compliance Determination, serve as a central source of the evidence used in complaint proceedings, and constitute a de facto set of limitations on subsequent rate adjustments, the importance of the proposed regulations is considerable.  

Discussion

1.
Order No. 99's substantive conclusions

Time Warner agrees with and supports Order No. 99's two main substantive conclusions: (1) that, as the Postal Service argues, "the process of vetting proposed changes in the methods by which cost incurrence will be analyzed in the Postal Service’s FY 2008 annual report should begin now with those proposals that are sufficiently refined to be submitted for public comment" (Order No. 99 at 3); and (2) that, "at least initially," before substantive changes in "analytical methods that affect the way costs or revenues are accounted for in a rate setting regulatory regime" are permitted to take effect, notice should be given in the Federal Register and an opportunity provided for public comment consistent with § 553 of the Administrative Procedure Act (Id.).  Time Warner will reserve further comment on these matters for its response to Order No. 104.
2.
Time Warner's procedural concerns

Time Warner agrees with the Commission that the extended deadlines and other procedures provided in Order No, 99 meet its procedural concerns, and we express our appreciation for the Commission's extension of the deadline for these comments to September 8, 2008. 

3.
Public sharing of information outside the rulemaking process

In Order No. 104  (at 30-31), the Commission declares its desire to approach "analytical issues through a process that promotes cooperation and facilitates consensus," expresses its approval of "an opportunity for input and feedback from other stakeholders and the Commission," and states its intention to provide "highly flexible" procedures for considering changes in analytical principles.
  Order No. 104 does not address the utility of public exchanges of views, of ventilating tentative proposed changes, or of simply identifying areas where further research or analysis is believed to be needed, outside the context of a formal request for a rulemaking, perhaps for the purpose of developing such a request or determining whether such a request is warranted. Time Warner believes that such exchanges of information or opinion, if made publicly available for scrutiny and comment, or as a springboard for further analysis by any interested party, can make important contributions to the kind of open and cooperative process the Commission envisages.  Consequently, Time Warner takes the opportunity provided by these comments to make available recommendations regarding changes in costing methodology that it provided to the Postal Service subsequent to the filing of the Postal Service's Request.  The recommendations, which are appended to these comments, were provided to the Postal Service on August 19, 2008.
4.
Comments on the costing changes proposed by the Postal Service


The remainder of these comments address Postal Service Proposals 6, 7, and 9.

a.
Proposal 6


This proposal concerns Segment 14 costs of transporting empty equipment by highway contract route or rail from mail processing facilities to Mail Transport Equipment Service Centers (MTESC), or from MTESC directly to large mailers.  The total costs in FY2007 were $119 million.  The Postal Service currently uses a distribution key based on all other Segment 14 costs.  It proposes to exclude from the distribution key the costs in accounts 53261, 53262, 53263 and 53268, which it explains “are largely the result of settling foreign postal transactions, and are not transportation-related.”

The result of the proposal would be to sharply reduce the empty equipment costs attributed to international mail while increasing the costs for all other classes.  The proposal makes sense.  However, it should be noted that even with the proposed change, the distribution key based on all other Segment 14 costs is far from perfect.


The reason is that, as the Postal Service points out in its Proposal 7 with regard to vehicle service drivers (VSD) costs, there are today very substantial volumes of mail that are brought directly to the DDU by mailers, thereby being charged with none of the Postal Service transportation costs recorded in Segment 14.  However, they do arrive in various types of postal containers that, just like other emptied equipment, need to be returned to the mailers.  Since these mail volumes are not observed on any purchased transportation they are attributed no costs through the TRACS system and consequently no empty equipment costs are attributed to them, although they do incur the latter type of costs.


While Time Warner is not able to propose an alternative distribution key, we suggest that the Postal Service consider ways to further improve the distribution key for Segment 14 empty equipment costs in the future.


b.
Proposal 7


Proposal 7 would distribute the attributable costs of vehicle service drivers (VSDs) to products in the same proportions as Intra-SCF purchased transportation costs. Until now, the distribution key used for VSD costs has been based on each product’s total cubic feet.  The rationale given for the proposed change is that some mail is brought directly to the DDU by mailers and therefore receives no transportation by vehicle service drivers.


It is difficult to argue with the proposition that no mail should have to pay for transportation services it does not receive, and that the current method of distributing VSD costs therefore is flawed.  On the other hand, there is no proof that the Intra-SCF distribution key, which is based on the cubic foot miles of mail transported on Intra-SCF star routes, provides an appropriate key for the distribution of VSD costs.  It is true that both VSD and Intra-SCF routes are used to transport mail from processing plants to delivery units and from delivery units back to the processing plants, but there also appear to be important differences that should be investigated and analyzed further before simply applying the Intra-SCF distribution key to VSD costs.  


When the costs that are piggybacked on top of VSD costs are included, VSD costs are equal to about 76.5% of the costs of Intra-SCF routes.  Yet, to our knowledge, there has never been any study performed focusing on the products actually served by the VSDs.  


At the recent Technical Conference the Postal Service indicated that while facilities may use both Intra-SCF routes and vehicle service drivers for transport between processing plants and delivery units, the Intra-SCF routes are generally used for longer hauls, while the VSDs tend to perform shorter trips, including airport runs.  


But the VSDs also perform duties that do not involve driving, although they do sometimes involve handling mail.  According to USPS-LR-1 (Docket No. R2006-1) at 8-1:

VSDs provide transportation and loading/unloading service for postal facilities and their activities include a diversity of driving and other services.  Their primary transportation activities include inter-station pickup and delivery, airport runs, delivery to firms, parcel and relay deliveries, and street and building collections.

Among their non-driving duties, the VSDs:

obtain their own vehicles from the yard, make routine checks for serviceability, position vehicles in yards and at docks, assist in loading and unloading, attend to vehicle security and follow procedures for “accountable” mail items.


Since it appears that the VSDs perform some activities that involve handling mail but not driving (e.g., loading and unloading), it is unlikely that a distribution key based on cubic foot miles alone is the most appropriate.  The costs of activities such as transportation to and from airports would seem most appropriate to distribute to mail that travels by air.
  "Delivery to firms," "parcel and relay deliveries," and "street and building collections" also appear to be activities that deal with certain types of mail and differ from typical activities performed by the star route drivers. 


Since all we have available is general information about the types of activities performed by VSDs, it is difficult to ascertain the extent to which distribution based on Intra-SCF cubic foot miles distorts the true cost relationships.  More quantified information is needed, both regarding the activities performed by the VSDs and the mail products that are handled or transported during these activities.  Unless it exists already, such information clearly cannot be provided in time for the next annual compliance review.  But simply replacing one inaccurate distribution key with another is hardly a satisfactory solution.  Even if the Commission decides to approve the use of Intra-SCF cubic foot miles as a VSD distribution key in the next ACR, it should also request more detailed and quantified information that can be used to construct a more accurate distribution key in the future.


c.
Proposal 9


Proposal 9 changes the distribution of depreciation, maintenance labor, and parts & supplies costs for PARS (Postal Automation Redirection System) equipment.  These costs are currently being distributed using the key for the Computerized Forwarding System (CFS).  The current method has the effect of assigning a large portion of the PARS equipment costs to flats mail, particularly to Periodicals, even though PARS is used only for letters and not for flats.


The proposed method will instead distribute PARS related equipment costs based on IOCS tallies.  When a mail processing employee working with PARS equipment is sampled by an IOCS clerk, the costs associated with the resulting tally will be distributed to letter mail only.  There is no reason why the costs associated with the equipment he is using cannot be distributed similarly.

The proposed change is straightforward and represents a clear improvement.  The change is important, because PARS equipment costs in FY08 are expected to be larger than in FY07 when they were $64 million, of which almost $17 million were distributed to the Periodicals class.  The Commission should approve the proposed change.
Respectfully submitted,
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ADDENDUM

"recommendations for improving the periodicals class"

Recommendations provided to the Postal Service by Time Warner Inc. on August 19, 2008.( 

� See also Motion of the United States Postal Service to Supplement the List of its Proposed Costing Changes for Purposes of Preparing the FY 2008 Annual Compliance Report (August 18, 2008) (adding a ninth proposal); and Notice of the United States Postal Service Regarding Expanded Scope for Proposal One of the Requested Methodological Changes for The FY08 ACR -- Errata (September 5, 2008).


�  For an example of such highly flexible procedures, see, e.g., its discussion of "strategic rulemakings" at 32


� The Postal Service indicated at the technical conference that airports may be served by Intra-SCF contracts as well but that they mostly are served by vehicle service drivers.


(  In Appendix B of the appended document, several corrections have been made to the version originally provided to the Postal Service.  Note 7 on p. B-1 has been revised, and several numbers have been changed in Table B-1 and on pp. B--4, 5, and 11-13, referring to Table B-1.  
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