
 
BEFORE THE 

POSTAL REGULATORY COMMISSION 
WASHINGTON, D.C. 20268-0001 

 
 

___________________________________________ 
        ) 
Regulations to Establish Procedure   ) 
For According Appropriate Confidentiality  )  Docket RM 2008-1 
___________________________________________ ) 

 
 

Comments of  
Discover Financial Services 

April 27, 2009 

 
Discover Financial Services (DFS) submits these Comments in Response to the 

Notice of Proposed Rulemaking on Regulations to Establish Procedure For According 

Appropriate Confidentiality by the Commission on March 20, 2009 and published in the 

Federal Register on March 27, 2009 at 74 Fed Reg 13370. 

DFS is a financial services company that operates the Discover® Card and was 

the first company to negotiate a functionally equivalent NSA with the Postal Service.  

With more than 40 million Discover Cardholders, DFS is one of the larger mailers of 

First-Class and Standard Mail letters in the country, and mails all across the country. 

DFS’ Comments only address the instance where confidential business information of a 

third party, such as DFS, is in the hands of the Postal Service. 

Background 

In August of 2008, the Postal Regulatory Commission proposed an initial set of 

regulations governing the confidentiality of materials submitted to it by the Postal 

Service.  Those regulations focused on Postal Service information and did not directly 
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address the status of confidential information of a third party in the Postal Service’s 

possession that would be submitted to the Commission.  Comments were filed in the fall 

by the Postal Service and a number of parties highlighting this flaw and urging the 

Commission to rectify this problem and specifically address it in revised regulations .   

The Commission heeded the industry comments and released a Second Notice 

on March 20, 2009 that addresses the issue of third party confidentiality and proposes 

using the same standard that the federal courts use to handle confidential information of 

third parties—that of Federal Rule of Civil Procedure 26(C).   

Commission’s Second Notice 

DFS would like to commend the Commission for appropriately responding to the 

comments of the industry.  DFS generally finds that the proposed rules should 

adequately protect the interests of a third party, such as DFS when its confidential 

business information is given to the Postal Service, and when the Commission has 

asked for that information.  Among the proposed regulations is a provision for actual 

notice and an opportunity for a company to be heard directly by the Commission on the 

preliminary question of whether the information is confidential and should be treated as 

such.  Thus, under this provision, the Commission would hear not only from the Postal 

Service but also directly from the company.   

This is important, for the arguments made by the Postal Service and the position 

it takes vis a vis the information might not reflect the arguments and position the 

company would take.  Presumably, when the Commission would make its decision, it 

would pay very close attention to the positions put before it by the company. 



 

 

Once the information is deemed confidential, there are provisions for a party to 

subsequently seek limited access under protective conditions that are outlined in the 

rules, or for a party to seek to open up the data.  Should someone ask for access, the 

proposed rules provide that the owner of the information can file in opposition to the 

motion, and the Commission would consider the request and opposition under the 

standards of Federal Rule of Civil procedure 26 (C). 

Although that seems reasonable on its fact, DFS sees two problems and urges 

the Commission to correct them. 

First, there is no provision for giving a company actual notice that someone is 

seeking access to their confidential information.  If the owner of the information is a 

party to whatever proceeding in which the issue has arisen, this structure probably does 

not pose much of a problem.  However, if the owner of the information is not a party to 

the proceeding, then it seems that there is a significant problem, for unless that 

company is daily monitoring each and every filing in each and every docket, the odds 

are fairly good that the owner might not hear of the request for access until the allotted 

time period to respond has passed.   

Second, the time period to respond is only three or seven days.  Again, if an 

owner of information is a party to the relevant proceeding, this structure probably does 

not pose a problem, although the three day time period is rather short.  If a owner is not 

a party to the proceeding, then the three day period is not sufficient, for the owner need 

not only receive notice, but must also familiarize itself with the context in which the 

motion is being made.   



 

 

Consequently, DFS urges the Commission to amend its rules when it 

promulgates it final rules and provide that 1) actual notice be given by the Commission 

to the owner of the confidential information before the Commission if someone seeks 

access to that confidential information, or seeks to make it public, and 2) the company 

have 7 days after receipt of the notice to respond. 

 

Thank you for considering our views. 

Respectfully submitted, 

     /s/ Robert J. Brinkmann           
      Robert J. Brinkmann 
      Counsel for Discover Financial Services 

 
      Law Offices of Robert J. Brinkmann LLC 

1730 M St. N.W. Suite 200 
Washington, D.C. 20036 
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