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POSTAL REGULATORY COMMISSION
WASHINGTON, D.C. 20268-0001

COMPLAINT OF CAPITAL ONE Docket No. C2008-3
SERVICES, INC.

APPLICATION OF CAPITAL ONE SERVICES, INC.
FOR AUTHORIZATION TO DEPOSE VIRGINIA MAYES
OF THE UNITED STATES POSTAL SERVICE

(April 20, 2009)

Pursuant to Rule 33(a)-(b), Capital One Services, Inc. (Capital One)
hereby requests that the Commission authorize the taking of testimony by
deposition of Virginia Mayes, a current employee of the Postal Service and

Manager of Special Studies in the Finance Department.*

Ms. Mayes is a key witness in the case, as revealed in the sealed portion
of the Transcript of the Deposition of Jessica Lowrance and the protected
Exhibits to the Transcript. Certain relevant portions of the Transcript are quoted
in Interrogatories COS/USPS-84 and COS/USPS-85, which are today being filed

under seal. In order to avoid having to file this Application under seal as well,

! The facts alleged and the arguments contained in Capital One’s Application for Authorization to
Depose Michael Plunkett of the United States Postal Service (September 4, 2008), its Second
Application for Authorization to Depose Michael Plunkett of the United States Postal Service, its
Motion for Sanctions under Rule 25(c) (August 28, 2008) and its Supplemental Motion for
Sanctions (September 3, 2008), are hereby incorporated by reference and thus will not be
repeated in this Application.
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Interrogatories COS/USPS-84 and COS/USPS-85 and the quotations therein are
incorporated by reference and not repeated here. Capital One also believes that
several of the documents listed in Document Request COS/USPS-35, which are
non-privileged but have yet to be produced by the Postal Service, may reveal
that Ms. Mayes has personal knowledge regarding whether Postal Service
employees engaged in intentional discrimination in decisions relating to the Bank
of America NSA. Capital One has also submitted Interrogatories directed to Ms.
Mayes to confirm her special knowledge. Because of the April 20 discovery
deadline, Capital One cannot wait until it has received the relevant documents
and responses before filing this Application. Once the Postal Service has
produced the documents and responses to interrogatories, Capital One will

supplement this Application with relevant quotations and documents.

The reasons set forth at pages 3-5 of Capital One's Second Application for
Authorization to Depose Michael Plunkett apply with equal force to a deposition
of Virginia Mayes. Because of the nature of the testimony sought from Ms.
Mayes, a deposition would be the most effective way to proceed. Again, Capital
One will provide greater detail about Ms. Mayes' special knowledge after it has
received supporting documents and interrogatory responses from the Postal

Service.

The deposition of Ms. Mayes is also necessary to prevent undue and
excessive expense, burden and delay to the Commission and the parties.
Because of Ms. Mayes unique personal knowledge about decisions relevant to
this case, if her deposition is not taken, Capital One would be forced to request
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her oral cross-examination at a hearing before all the Commissioners. The
Postal Service has not yet identified the witnesses it intends to call, if any.

Capital One may thus be required to call Ms. Mayes as a hostile witness to
present its direct case. Given the sensitive nature of the issues that we believe
Ms. Mayes could testify about, formal oral cross-examination at the hearing
would likely be an extended and highly adversarial process. It is also possible
that the Postal Service would request that the hearing be closed to the public.? A
deposition with appropriate protective conditions and access to a single Presiding
Officer for procedural rulings is a much more efficient way to conduct discovery

and would free up valuable time of the Commissioners.

The following information is provided in compliance with Rule 33(b):

Name:

Virginia Mayes

Manager, Special Studies
Finance Department

United States Postal Service
475 L’Enfant Plaza, SW
Washington, DC 20260-4100

Time and Place:

10:00 AM on the date 10 days after complete production of all relevant
documents under COS/USPS-DR-1 - 38 or such other time thereafter as is
convenient to Ms. Mayes

Presiding Officer for C2008-3

Hearing Room or other location

Postal Regulatory Commission

901 New York Avenue, NW

Washington DC 20268-0000

2 Capital One takes no position at this time about the merits of such a request.
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Reguest:

To appear for a deposition in Docket No. C2008-3, and to bring all documents
wherever located, filed or stored, including e-mails and electronic documents,
relating to the issues in the Capital One Complaint, including, but not limited to,
any documents he prepared, reviewed, or has on file (hard copy or electronic)
that are responsive to Capital One’s Document Requests COS/USPS-DR-1-38.

Subject Matter of Testimony:

Negotiations and decisions relating to a Capital One NSA that is similar to the
Bank of America NSA and requests from other mailers for an NSA similar to the
Bank of America NSA; relevant communications with other Postal Service
employees, Bank of America representatives, and Capital One representatives,
including an internal Postal Service meeting on or about November 20, 2007,
background and knowledge relating to a memorandum from the Postmaster
General to the Board of Governors on the Bank of America NSA and a
presentation by Anita Bizzotto to the Board of Governors on the Bank of America
NSA, and knowledge and experience relating to key issues in Docket No. C2008-
3, including, but not limited to: whether or not Capital One is “similarly situated”
to Bank of America; what constitutes a functionally equivalent agreement to the
Bank of America NSA; whether the Postal Service unduly discriminated against
Capital One; whether the Postal Service granted an undue preference to Bank of
America; whether, before or at the time of the Board of Governors' final approval
of the Bank of America NSA, Postal Service employees considered the possibility
of discrimination arising from the Bank of America NSA,; whether, before or at the
time of the Board of Governors' final approval of the Bank of America NSA,
Postal Service employees considered and/or made a decision relating to whether
and how NSAs that were functionally equivalent to the Bank of America NSA
would be offered; whether the Postal Service considered the effect on
competition and on competitors of the Bank of America NSA.

For the foregoing reasons, Capital One requests that the Commission

grant this Application for Authorization to Depose Virginia Mayes.



Respectfully submitted,

Joy M. Leong

Timothy D. Hawkes

The Leong Law Firm PLLC

2020 Pennsylvania Ave., N.W., Suite 229
Washington, D.C. 20006

(202) 640-2590

Attorneys for Complainant
Capital One Services, Inc.



